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NPOLLECCYA/IbHbIA AABOKAT
ANA HECOBEPLUEHHONETHErO B FEPMAHUW'

AHHOomayuAa. MHoroneTH1e NonbITKU MUPOBOro COObLLECTBA OPUEHTUMPOBATD
NnpaBocyave Ha CTaHAAPTbl, APYKECTBEHHble PebeHKy, 40 CUX Mop He Nnoasesnu
npouecc pepopmaLMm K CBOEMY SIOrMYECKOMY 3aBepLueHnto. CNoXKMBLIASCA NPaBo-
NMPUMEHUTE/IbHAA NPAKTUKA BCE TaK e He NO3BO/AET rOBOPUTb O TOM, YTO HECO-
BEPLUEHHONETHWNI, ero NpaBa WU MHTEPEecbl MOJIHOCTbIO HAaXoAATCA MOA rocyAapcT-
BEHHOM 3alWMTON. MPUYMH Ha TO MHOrO: OTCYTCTBME PUHAHCMPOBAHUA U NOAUTMYE-
CKOW BO/IM, HecnaxeHHaa paboTa rocyAapcTBEHHbIX M HErocyAapCTBEHHbIX CTPYK-
Typ, HeENpPodeccMoHa bHbIM NoAxo4d, MHOro3aAa4yHoOCTb Camoro npouecca pedop-
MMUPOBaHUSA, TpebytoLLas NPOAYMAHHOIO KayecTBEHHOro aHaAu3a npobaiembl U YeT-
KOro pelueHuaA. XoTa OTCbI/IKA K YHUKaNbHOCTM pebeHKa Kak cybbekTa npasa U He-
06X0AMMOCTM YyUMTbIBaTb €ro NoTpebHOCTU npekae BCero Ha rocyAapCTBEHHOM
YPOBHE BCTPEYAETCA Ha Karkaom wary. Ans uccnegoBaHuna npobnembl bbina no-
CTaB/IeHa Le/lb — U3y4MTb OMbIT [epMaHMM, NOCKOJIbKY OHa HaXxo4MTCA B YMC/Ie rocy-
[lapCTB, KOTOPble AABHO OPUMEHTUMPOBAAN CBOK MONUTUKY Ha AeTel, pa3BMBas pas-
NIMYHbIE tOBEHA/bHbIE TEXHONOMMW. B cTaTbe aHanmnsmpyeTca cneundmka oTnpasne-
HUA NpaBocyaua B FepMaHuKM No ceMelrHbIM Aenam ¢ yyactmem pebeHKa. B yacTHo-
CTW, PAacCMaTPMBAETCS BOMPOC O NPMB/IEYEHUN NPOLLECCYaIbHOMO aABoOKaTa B LEeNsax
obecneyeHna MHTepecoB pebeHKa Npu paspeLleHnn gena.
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A LAWYER FOR A MINOR IN GERMANY

Abstract. The long attempts of the global community to orient justice to
the child-friendly standards have not yet brought the reform process to its logical
end. The existing practice of law enforcement still makes it impossible to say that
a minor, his rights and interests are fully protected by the State. There are so
many reasons for this: lack of funding and political will, uncoordinated work of
state and non-state structures, non-professional approach, complexity of the
reform process itself, which requires a thoughtful qualitative analysis of the prob-
lem and a clear solution. Although, the reference to the uniqueness of the child
as a subject of law and the need to take into account his needs, is primarily at the
state level. The aim of the paper is to study the German experience, as it is
among the States that have long oriented policies towards children and this State
tries to develop various juvenile technologies. The article analyses the specifici-
ties of the administration of justice in Germany in family cases involving a
child. In particular, consideration is being given to the work of a lawyer in order
to safe the interests of the child in a case.

Keywords: child, lawyer, counselor, family affairs, court, divorce, rights, in-
terests
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He Hy)KHa cTaTUCTUKA, 4TOObI ybeanTb Yyntatens B €XKerogHo pacTyLem Ko-
nnyectee HpakopasBogHbIX Npoueccos. Mpu 3TOM AeTu Bcerga CTpagatoT oT pas-
BOAOB, KaK Obl LMBMIN30BAHHO OHM HE 3aKaHYMBAJIUCD.

Kak npaBuao, AencTBYA B KAQYeCTBE OMEKyHa, POAUTENN NMPUHUMAIOT peLle-
HMA MO BOMpOCaMm, Kacarowmmcs cyabbbl CBOMX HECOBEpPLIEHHONETHUX AeTel,
NpeAcTaBAAOT UX MHTepecbl. OgHaKo ansa pebeHka B NoA06HOM CcUTyauum sTo He
BCErga Xopowo, ocobeHHO ecnn mexay PoAUTenAaMM CyLLeCTBYEeT Cepbe3Hbin
KOHPNMKT M NPOTMBOMNONOKHbIE B3rNAAbl Ha TO, YTO ABNAETCA UCTUHHbIM 61arom
Ana nx Yaga. Oco3HaBas, YTo pa3Bo, M ero NOcAeACTBUA — 3TO HAaCTOALLMI yaap U
CNOXHbIN *KM3HEHHDbIN ONbIT, KOTOPbIA Noay4yaeT pebeHOK B AETCTBE, YTO Heob-
XOAMMO 3aWMLLaTb pebeHKa OT 3CKafaunu CeEMENHbIX KOHGIMKTOB, KECTOKOro
obpalleHnsa B cemMbe UM nNpeHebperkeHna poaMTenbCKMMKU NpaBaMm, 3aKOHOAa-
Tenb FepmaHuM 3aKpenun AoNOSIHUTENbHbIE rapaHTUK, obecneynBatolme NHTe-
pecbl M NpaBa HecoBepLleHHONETHUX [1].

Tak, ye 6onee 20 net B lepmaHum AENCTBYET HOPMa O HAa3HaYeHUKU NpoLec-
Cya/IbHOrO COBETHMKA (3alLMTHMKA, KOHCY/NbTaHTa) MHTepecoB pebeHKa. Pedopma
3aKOHOAATeNIbCTBA O AETAX, NpoBeAeHHas B paMKax 3akoHa «O cygonpou3BoacTee
No cemerHbIM Aenam 1 Bonpocam AobpoBoabHON OpUCAMKLUMNY» B ceHTAbpe 2009
r., BBe/1a MHCTUTYT NPOLECCYaNIbHOrO aABOKaTa, KOTOPbIN 3aMEHUN paHee CyLlecT-
BOBaBLUEro onekyHa (§ 158 FamFG'), Tem cambim 3an10KvB GYHAAMEHT 45 MHOTO
NOIOXKEHUA N OTHOLLEHMA K pebeHKy B NpoLecce — He KaK K 06BEKTY, a Kak K cybb-
ekKTy [2, s. 7].

MpoueccyanbHbIM aABOKAT B HacTosiwee Bpema ABAseTcA 3QPEeKTUBHbIM
MHCTPYMEHTOM ANA cobntoaeHna npaB U MHTepecoB AeTter. OH MOXKeT NPUHU-
MaTb y4acTuUe BO BCEBO3MOMKHbIX Aenax, rae Tak AN MHaye yyactByeT pebeHoK:
YCbIHOBNEHMWE, NULLIEHNE POAUTENBCKUX NPAB, KUAULLHbIA BONpoc M T. N. B cooT-
BetctBuM ¢ § 158 FamFG cyn Ha3HauyaeT HecoBeplleHHONeTHeMy npodeccuo-
HaZIbHOFO M NIMYHO noaxoasulero pebeHKy NpoueccyaNbHOro COBETHUKA NO BO-
Npocam, KacaloWwmMMcA ero B TOM Mepe, B Kakon 3To Heobxoanumo ana obecneve-
HWA ero uHTepecos. lNpoueccyanbHas NOMOLLb, COFIACHO MONOMKEHUID, AONXKHA
6bITb Ha3HaYeHa Kak MOXHO paHblue. PelwleHne 0 ee NpenoCcTaBAEHUN AOMKHO
6bITb NPUHATO cyabeit (N. 2 § 158 FamFG) B cneayowmx caydasx:

! FamFG (Familienverfahrensgesetz) — 3akoH O cemMeiiHOM CyZONPOM3BOACTBE B
fepmaHuu.
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1) pewaeTcs Bonpoc 06 yaep:aHuv pebeHka (n. 4 § 1632 IMY"; Tpe6osa-
HMe oTobpaHuA pebeHKa, onpeaeneHus Kpyra obuwieHuns pebeHka, oTtobpaHuA
pebeHKa y nnua, OCYLWEeCTBAAIOLWErO yxo4 3a HUM, ecnm pebeHoK anutenbHoe
BPeMsA HaxoAUTCA HAa BOCMMUTAHUM B APYrON CEMbE, HO POAMUTENN KenatoT 3abpaTb
ero y aToro nmua);

2) umeeTca yrpo3a MHTepecam un brarononyumto pebenka (§ 1666 ITY) B cu-
Ny NpeHebpexnTeNIbHOro OTHOLWEHUA K HEMY CO CTOPOHbI poauTenein uamn 3no-
ynotpebieHns MMu CBOMMM POAUTENBCKUMW NPaBaMK;

3) pelaeTcs BONPOC O NLLEHUM poauTenein poauTenbckmx npas (§ 1666a ).

K Ha3HauyeHUto npoueccyanbHoro agsokarta (n. 3 § 158 FamFG) npuberator,
B YACTHOCTM, EC/U:

1) nHTepec pebeHKa 3HaYMTENbHO KOHTPACTUPYET C MHTEPECOM €ro 3aKOH-
HbIX NpeACTaBUTENEN;

2) paccmatpuBaeTca Bonpoc 06 oTcTpaHeHMM OT pebeHKa nnua, Ha none-
YEeHWM KOTOPOro OH HaxoauTCs, U T. 4.

Mpu 3TOM ecnu cya BO34EPKUBAETCA OT NPUBJIeYEHMA NOA4OOHON nomoLy,
OH A0/KeH npeaocTaBuTb 06ocHoBaHHOE pelleHue. MNpuKas o HazHaYeHUKU Npo-
LLecCyabHOro NOMOLLHMKA, 3 TaKKe OTKa3 OT TaKoh Mepbl He MOXET bbITb Ocno-
PEH CTOPOHaAMM.

KaHaupaTypa agBoKaTa cumtaeTca noaxogdwen no cmbicny § 158 FamFG
ANA AAHHOW OO0NKHOCTU B NaHe NpodeccMoHaNbHbIX KayecTs, ecan anuo obna-
AaeT 6a30BbIMK 3HaHMAMK B 061acTM cemelHOro npaea, NpaB pebeHKa U mexa-
HW3MOB 3aLMTbl HECOBEPLUEHHONIETHMX, @ TaKXe B 061acTM NCUXONOrMN Pa3BuU-
TMA pebeHKa N BnageeT ApPY*KeCTBEHHbIMU pebeHKy meToanKkamu obueHua [2].
Mpn HeobXoAMMOCTM NOATBEPKAEHMA 3TOrO cyabe MOryT 6bITb NpeaoCcTaBAEHbI
AOKYMEHTbl O coumanbHO-06pa3oBaTeNbHOM, MNefarorMyeckon, pPUaUYEeCcKon
MAN NCUXONOrNYecKor npodeccMoHanbHOM KBandUKaumm, a TakKe 0 AOMNO/THU-
TeNbHOW KBanuduKaumm, HeobxoaAMMOW ANA AEATENbHOCTU B KayecTBe TaKoro
Y4YacTHMKaA npouecca.

MpoueccyanbHbI aABOKAT AO0/XKEH MOBbLIWATL CBOK KBanMPUKauMio He
peXe 04HOro pasa B rog un, npu HeobxoaMMOCTH, A,0KaA3bIBATb 3TO CyAy.

JlnyHo noaxogawmm no cmbicny § 158 FamFG asnAaetca nmuo, Kotopoe
npeaocTaBAseT rapaHTMmM AobpocoBecTHOro, 6ecnpmucTpPacTHOro U He3aBMCUMOro
BOCNPUATUA MHTepecoB pebeHKa. K npumepy, nmuyo 6yaeTt cumMtatbCA Henoaxo-
ASLWMM, €CIN OHO MMEEeT CYANUMOCTb, HalMYMe NN OTCYTCTBME KOTOPOM CyA TaK-
YK€ MOXKeT NPOoBEPUTb, 3aMPOCUB AOKYMEHTDI.

MpoueccyanbHbIM NOMOLWHWUK, NPUCTYNAs K BbINOJAHEHUIO CBOUX 06A3aHHO-
CTEN, [ONIKEH onpeaennTb MHTepec pebeHKa n obecnevynTb ero A40MKHYIO 3aLWUTY

L ITY (Burgerliches Gesetzbuch) — FepmaHcKoe rpaxaaHcKoe ynoxeHue 1900 .
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B Aene. OH TaKKe ao/iKeH becenoBatb ¢ pebeHKOM 0 npeameTte pa3bupaTenncT-
Ba, NpoLeccyanbHbIX CPOKaX, BO3SMOXHOM UCXOo4e Aena, ecnn Heobxoammo, TO
0bcyanTb yXKe BbIHECEHHOE peLleHMe C Le/blo ero pa3bAcHeHUA. TaKKe OH Mo-
XKEeT NoJaTb anennAuMOHHYIO Kaloby B MHTepecax HecoBepLweHHoNeTHero. B on-
peneneHHbIX CNy4Yasax CyAbA BNpaBe BO3/0XMWTb HA aABOKaTa 06A3aHHOCTb Mpo-
BOAMTb beceapl C poaUTENAMU UNU ONMEKYHAMMU, NPUHMMATb aKTUBHOE yyacTue B
MWPHOM yperyanpoBaHuUm crnopa, BbICTyNnaa meaAnuaToOpPoOM MeXAy HUMMN.

3a npodeccnoHanbHOe BbINOJIHEHME CBOMX 06A3aHHOCTEN a4BOKAT BNpase
NONYy4YNUTb egUHOBpPEeMeHHOe BO3HarpakgeHue B pasmepe 350 espo. Ecam oH
NPUCTYNaeT K BbIMNONHEHUIO 33434, nepedyncneHHblx B N. 2 § 158 FamFG, To BO3-
HarpaxaeHue ysenndmsaetca 00 550 espo. BosmelweHne ero pacxo4os 1 BO3Ha-
rpa*kAeHne BCeraa BbINIAYMBAOTCA M3 TOCYAAPCTBEHHOM Ka3Hbl. HuKakue wms-
OEPXKKN He BO31aratoTca Ha CTOPOHbI Mo aeny.

ABTOpam BMAWUTCA, YTO OMUCAHHDBIN ONbIT F[epMaHnK NpeacTaBAAeT MHTepec
Aana Poccuun. Ero nHTerpaumsa no3BonT YyCUAUTb rapaHTum obecnevyeHunsa nHTepe-
coB pebeHKa M Ka4yeCTBEHHO NOAHATb YPOBEHb OTMNPABJ/IEHMA NPABOCYAMUA C y4a-
CTUeM HecoBepLIEeHHONETHUX.
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