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Yenoseueckoe 00CMOUHCMBO ABIAEMCSA NPABoodpazyrouell YeHHOCmbio.
Hopmy, 3akpennsiowyio ysasicenue npasa Ha yenogeyeckoe 00CMOUHCINGO, MOiC-
HO paccmampuéams U KaK Npaso HenoCpeoOCmeEeHHO, U KAK 2apaHmuto, onocpe-
0wy (OYHKYUOHUPOBAHUE 8cex eemeell 20Cy0apCmeenHol éracmu. B cmamoe
AHANUBUPYIOMCSE 0COOEHHOCMU MOJKOBAHUSL U 3AKOHOOAMEeNbHO20 3aKpeNnieHUs.
oanHoeo npasa 6 OcnosHom 3akone I epmanuu.
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ADOPTION OF THE RIGHT TO HUMAN DIGNITY
IN THE BASIC LAW OF GERMANY

Human dignity is a legislative value. The norm that adopts the right to re-
spect for human dignity can be considered both as a right directly and as a guar-
antee mediating the functioning of all branches of state power. The authors ana-
lyze the specific features of the interpretation and legislative implementation of
this right in the German Basic Law.
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Mop, yenoBeyeCKMM AOCTOMHCTBOM MOHUMAETCA uaea O TOM, YTO BCe Nau
MMET OANHAKOBYIO LEHHOCTb HEe3aBMCUMO OT MPOUCXOXKAEHUA, N0, BO3pacTa
M T. 4., NTOCKOJIbKY BCE OHWM 061a4al0T YHUKANbHOM XapaKTEPUCTMKOM, KOTopas
3aC/ly>KMBaeT 3alunTbl, — AOCTOMHCTBOM. 3aKpenjeHne B KavyecTBe MONOXKEeHUA
OCHOBHOTO 3aKOHa FepmaHMn HOpMbl 06 yBaXKEHMWN YeI0BEYECKOIO AOCTOMHCTBA
CTaNo CO3HATENbHOW peakuMen HeMeLKOro Hapoga Ha MaccoBoe npeHebpexke-
HWE MM BO BPEMEHA HauWOoHan-coumanmsma [1].

OaHUM M3 NepBbiX OOKYMEHTOB, 3aKpenuBLUMX NMPaAaBO Ha YenoBeyecKoe
AOCTOUHCTBO, CcTana Bemmapckasa KoHctutyuma 1919 r., Kotopaa B8 4. V c1. 151
NPOBO3r/1IaCMAa, YTO «MOPALOK IKOHOMMUYECKOW KU3HN O0NKEH COOTBETCTBOBATL
BCEM MPUHUMMNAM CNPaBeAIMBOCTM M 3aga4am obecneyeHMa AOCTOMHOrO cylie-
CTBOBAHUAY.

CornacHo cT. 151 KoHctutyumum AP ot 7 oktabpa 1949 r. «nopaaoK 3Ko-
HOMWYECKOM XM3HW [ONKEH COOTBETCTBOBATb MPMHLUMMNAM COLMaNAbHOM cnpa-
BEA/IMBOCTU; OHA AOJ/IKHA obecneuyntb AOCTOMHOE CyLLeCTBOBAHWE A1A BCEX».
KoHctutyuma AP ot 6 anpensa 1968 r. 6onee nonHO oTpasnaa HOPMbl O Yenose-
YEeCKOM [OO0CTOMHCTBE, 3aKpenuB B CT. 19: «YBaxeHWe u 3almTa AOCTOMHCTBA U
cBob6oabl MMYHOCTU ABNAOTCA 06A3aTENbHbIMM AA BCEX FOCYAAPCTBEHHbIX Opra-
HOB, BCEX OOLLLECTBEHHbIX CUJ1 U KaXKA,0ro rpa*kaaHuHa».

Yenoseyeckoe [O0OCTOMHCTBO, KaK HEOAHOKPATHO NOAYEpPKMBANA B CBOMUX
peweHnax ®enepanvHbli KOHCTUTYLMOHHbINA Cya, ABAseTcA Haubosee LEeHHbIM
nonoxkeHnem OCHOBHOro 3akoHa. N He pa3 npaBoBegamMu OTMeYanca TOT QaKT,
4YTO HOPMA O AOCTOMHCTBE YeNOBEKA HENOCPeACTBEHHO OTKPbIBAET COBPEMEHHYIO
KoHctuTyumio Fepmanmn. Tak, ab3. 1 c1. 1 3aKkpennseT: «[JOCTOMHCTBO Y€/10BEKA
HENPWUKOCHOBEHHO. YBarKaTb M 3almLaTbh ero — 06A3aHHOCTb BCel rocygapcT-
BEHHOW BAACTM». TakMm 06pa3om, HEMELKMA 3aKOHoZaTeNb MOCTapasaca 3a/o-
XUTb PyHOAMEHT HOBOro nopsigKka, OCHOBAHHOIO Ha Maee O TOM, YTO 4Yesi0BEK
AONIXKEH CTaTb [/1aBHOW LLe/Ibl0 HE TONbKO anA cebAa, HO n ana rocyaapcrea. Yeno-
BeYecKoe AO0CTOUHCTBO NPUHAANEKUT YesIOBEKY B CUY €ro Npupoabl, U rocyaap-
CTBO [0/I)KHO He TOJIbKO BO34EPKMBATLCA OT BCEro, YTO MOXKET YLWeMUTb Uan Mo-
CATHYTb Ha HEro, HO M NPUHMUMATb Mepbl, CNOCOBCTBYOLWME NPEeceYeHnto Nocara-
TeNIbCTB Ha YeNoBeYyeCcKoe AOCTOUMHCTBO, A TaKXKe rapaHTUpYyoLMe ero 3awmry.

Ctatbs 1 OcHOBHOro 3akoHa lepmaHuu 3aWmueHa ocobom rapaHTuen, co-
rMacHO KOTOPOM 3aKoHOAATeNb B CAyyYae nNepecMmoTpa NOJOXKeHUN KOHCTUTYyLmum
He CMOXeT UCKNYNTb ab3. 1 13 ee TeKcTa.

dPenepanbHbl KOHCTUTYLMOHHDBIM CyA, onpefenseT KOHLUEenuuio vyenose-
YeCKOro AO0CTOMHCTBA B MHOTOYMUCAEHHbIX peweHnAX. CornacHo 3TMM peLleHnAMm
yenoBeyeckoe AOCTOMHCTBO O3HaYaeT NPUTA3aHUE HA LEHHOCTb U yBaXKeHune He-
3aBUCMMO OT GU3NYECKOTO MU NMCUXMYECKOTO COCTOSIHUA YEeN0BEKaA, ero umylue-
CTBEHHOrO WAM COUMANbHOrO CTaTyca. Yenoseveckoe AOCTOUHCTBO ABNAETCA
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BbiclWeN GyHAAMEHTANIbHON LEHHOCTbIO M KOPHEM BCEX OCHOBHbIX MpaB. KakK
eANHCTBEHHAsA KOHCTUTYLIMOHHAA HOPMa NPaBO Ha yBa)eHMe U HEMPUKOCHOBEH-
HOCTb Y€/10BEYECKOIO AO0CTOMHCTBA aBCONOTHO, OHO HE MOXKET BbITb OrPaHMYEHO
Kakon-nnbo apyroit Hopmoi [1].

depepanbHbI KOHCTUTYLMOHHBIA Cyd NOHMMaEeT YenoBeYyeckoe O0CTOMH-
CTBO KaK OCHOBOMonaratowmn ctaHgapt OCHOBHOroO 3akoHa. [pyrumu cnoBamm,
BCE NPABOBble MOMOXKEHMA A0MKHbI TOKOBATLCA C YY4ETOM Ba*KHOCTU YesioBeye-
CKOro A0CTOMHCTBA, MO3TOMY HOPMa, KOTOpas HapyLlaeT YeloBeYeCcKoe A0CTOUH-
CTBO, BCerga A0o/IKHa PacCMaTpMBaTbCA KaK HEKOHCTUTYLUMOHHaA [1].

YenoBeyeckoe AOCTOMHCTBO B HEMELKOW HOPUCNPYAEHUMN MNOHATUE He
NPO3payYHOEe N AOCTATOYHO CNOXKHOE. [0BOPA O COAEpP!KAaHUM AAHHOrO NpaBa, He-
MeLKan AOKTPUHA NpeanoyYnTaeT caeprkaHHble BbiCKa3blBaHUA. YUeHble He cTpe-
MATCA OaTb YEeTKOe onpeaesieHne, CCblNaacb Ha TO, YTO OHO M3MEHYMBO MOA
BIMAHUEM BPEMEHW U PA3BMBAIOLLENCA Ky/bTypbl. TaK, B O4HOM M3 cBOMX paboT
A. bnaHKeHarenb NULWET: «...Mbl HE AO/IXKHbl 3aNONHATb COAEPKaHMEe AOCTOUHCT-
Ba YeN0BEKa HALMMW CEroOAHALWHUMM NPeacTaBNeHUAMU O HeM: Aana byaywmx
NOKOMIEHUN, ANA Apyroro obuectsa cerogHAWHAS popmyana HENPUKOCHOBEHHO-
CTWU MOMKET ObITb TO/IbKO UCXOAHbIM MATEPMANIOM M3-32 U3SMEHYMBOCTU €€ KY/b-
TYPHOro cogep*kanma» [2, c. 388].

Eule ogmMH HeNpocToi BONPOC CBA3aH C OTHECEHMEM NOoXKeHUA cT. 1 KoH-
CTUTYUMKN FepmaHnKM K npaBy, NPUHLUNY UAM FapaHTUKU. C TOUKM 3pEeHUa TEKCTy-
aNbHOro opOpPMAEHMA 3TO KOHCTUTYLMOHHAA rapaHTma. C gpyrom CTopoHbl, Pe-
AepanbHbI KOHCTUTYUMOHHbBIN cya FepmaHumM, He gaBasa OAHO3HAYHOro OTBETa
Ha 3TOT BOMPOC, B CBOEN NOBCEAHEBHOM MPaKTMKE NPWU paspelleHnn ¥anob wmc-
XO4MT U3 TOro, YTO AOCTOMHCTBO YenoBeKa ABAAETCA OCHOBHbIM npaBom. Ero
NPaKTUKa onpeaensaeT 06/1acTb 3aWMTbl NPaBa Ha AOCTOMHCTBO NOCPEACTBOM Bbl-
ACHEHMA, KaKne 4enCcTBUA rocyaapcTBa HapyLwatoT 3To Npaso. B gaHHOM cnyyae,
BMAMMO, LieNecoobpasHO OTHECTM paccMaTpMBaeMoe MOJI0XKEeHWEe K «npaBsy-
rapaHTUmM».

HemeuKunii onbIT NpUMEHEHNA HOPMbI O AOCTOMHCTBE Ye/I0BEKA BECbMA UH-
TepeceH. PenepanbHblt KOHCTUTYUMOHHbBIN cya FepmaHuUM NOCTOSAHHO noayep-
KMBAET, YTO Heonpeae/IeHHOCTb AaHHOTO B NpaBe NMOHATMA Yesl0BEeYeCKoro Aoc-
TOMHCTBA M MHOIO3HAYHOCTb €ro TO/JIKOBAHMA ABAAKOTCA 6ONbLINMM NPenMyLLEecT-
BOM, TaK KaK NO3BONIAKOT HOPUANYECKON HOPME, COAEPKALLEN NOHATUE YenoBeYye-
CKOro AOCTOMHCTBA, COXPaHATb ONPeAeNneHHY0 «OTKPbITOCTb» U AalOT BO3MOXK-
HOCTb ee NMPMMEHEHMA K NOCTOAHHO U3MEHAILWENCS AeNcTBUTENbHOCTM [1].

APKMM NpUMepom TOMY CAYXKUT 3HAMEHUTOE pelteHne KOHCTUTYLLMOHHOrO
cyna bepnvHa no geny 3. XoHeKKepa — bbiBWero npeacegatens FocyaapcreeH-
Horo coseta lepmaHckon [lemoKkpaTtudeckon Pecnybamkm n bbiBIero reHepasb-
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Horo cekpetapa UK Couunanuctuyeckonm eanHon naptmm FepmaHun. XoHeEKKep
Obln 3aKNOYEH NOA CTPaAXKy B NPeKNOHHOM Bo3pacTte (81 roa) no ob6BUHEHMUIO B
coy4actum B yOUMMNCTBaAX OKON0 CEMUAECATU YenoBeK. [NpnmeHeHne gaHHOMN Mmepbl
NO OTHOLWIEHUID K HeMy CNeACTBEHHbIMW OpraHamm 0bOCHOBbLIBA/IOCL KaK npe-
BEHUMA NOMbITKK 6erctea uU yKAOHeHUA oT npaBocyama. OA4HAKO K TOMY MOMEHTY
ye 6blN0 M3BECTHO, YTO 0OBUHAEMbIN Heunsneuymmo boneH. Cheaya peLlleHUto
denepanbHOro KOHCTUTYLMOHHOTO cyaa NepmaHmMM 0 TOM, YTO CoAeprKaHMe nog,
CTpaXKen YenoBeKa, CTPaAaoLWEro oT TAXKEN0N, Hensnedymmon 6onesHu n 6ansKo-
ro K CMepTu, He cornacyeTtca ¢ TpeboBaHMEM yBaXKeHUA ero AO0CTOMHCTBA, rapaH-
TUpoBaHHbIM ab63. 1 ct. 1 OCHOBHOro 3aKoHa CTPaHbl, KOHCTUTYLUMOHHbIN cyA,
BepnnHa ocBoboamMn 06BMHAEMOro M3-nof CTPaxkM U NPEeKpaTUa B OTHOLLUEHUMU
Hero yrosioBHoe npecnegosaHue [2, c. 156].

NoaBoAs UTOr, MOXKHO CKa3aTb, YTO Ye/I0BEYECKOE AOCTOUHCTBO ABAAETCA
npaBoobpa3syoLlen LEeHHOCTbIO B 3aKoHoaaTenbcTee FepmaHmn. Hopmy, 3aKkpen-
NAOLWYI yBa*KeHMe MpaBa Ha 4Ye/l0BEYEeCKOe AOCTOMHCTBO, MOXHO paccmaTpu-
BaTb M KaK NPaBO HEMOCPEACTBEHHO, M KaK rapaHTUIo, onocpeayowyto GyHKLMO-
HMPOBAHME BCEX BETBEW rocyaapCTBEHHOM BnacTu. Ee yHUBEpCanbHOCTb, HEUC-
yepnaemoCTb MO CBOEMY COAEP)KAHUID WU TONKOBAHUID APKO AEMOHCTPUPYIOT
KOHCTUTYLLMOHHbIE CyAbl HA NPOTAXEHUN HECKO/IbKUX AECATUNETUN.
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B cmamobe uccnedosanvi ocHo8Hble HOpMaAMUBHblE NPABOGbIE AKMbL, Pe-
2yaupylowue 0esmenbHOCmb CO2NACUMENbHBIX KOMUCCUU MedHcOy naramamu
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