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Abstract. Today, international investments have increased using Islamic
commercial contracts. These contracts can be divided into five areas, including
1. Contracts based on purchase and sale, 2. Contracts based on partnership, 3. Con-
tracts based on lease, 4. Contracts based on payment, and 5. Other contracts.
The thing is that these contracts have brought Islam into the field of international
investment law. Purpose: the main purpose of the article is to answer this question,
how have Islamic commercial contracts brought Islam into international investment
law? Research Methods: In this study, quantitative and qualitative methods have
been used to examine how Islamic commercial contracts play role in investment
process. Conclusion: In response to the main question, the current article has con-
cluded that Islamic commercial contracts, given their nature, bring Islam into inter-
national investment law in three steps: first, in the direction of concluding a con-
tract, second, in line with the using the opinions of international Islamic councils,
and third, in connection with the arising international investment disputes.
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KAK UCTAMCKUE KOMMEPYECKUE KOHTPAKTblI NMPUBHOCAT UC/TAM
B MEXAYHAPOOAHOE UHBECTUULMOHHOE NPABO?

AHHOmayusa. CerogHA mMexKayHapogHble MHBECTUUMM YBENNYMBAKOTCA 3a cYeT
UCNAMCKUX KOMMEPYECKUX KOHTPAKTOB. DTU KOHTPAKTbl MOXHO pas3aenntb Ha NATb
BUAOB: A0roBOPbl, OCHOBAHHble Ha Kynje—npojarke; [0roBopbl, OCHOBAaHHble Ha
napTHepCTBe; A0roBOpbl, OCHOBAHHbIE Ha apeHAe; AO0roBOpbl, OCHOBAHHbIE Ha Naa-
TeXax u npoyme gorosopbl. Chegyet OoTMETUTb, YTO BCe 3TU A0roBOPbl NPUBHECAU
ncnam B chepy mMexKAyHapoAHOro MHBECTUUMOHHOrO npasa. Llenb: oTBETUTL Ha BO-
NpPocC, KakMm 06pasomM MCNaMCKME KOMMEPYECKME KOHTPAKTbl MPUBHOCAT MCNaM B
MeXAyHapoaHOe WHBECTUUMOHHOe npaBo. MeTon uccneaoBaHuA: B CTaTbe Oblin
MCNO/Ib30BaHbl KOJIMYECTBEHHbIE U KayeCTBEHHble MeToabl ANA U3Yy4eHWUA POU UC-
NTAMCKUX KOMMEpPYECKUX KOHTPAKTOB B WMHBECTULMOHHOM npouecce. BbiBoabl: wmc-
NTAMCKME KOMMepYEeCKUe KOHTPaKTbl, YY4UTbIBAA MX NPUPOAY, MPUBHOCAT UCNAM B
MeXAyHapoaHoe MHBECTUUMOHHOE NPaBO Ha Tpex 3Tanax: BO-NepBblX, B Hanpas/e-
HUW 3aKNKOYEHUA KOHTPAKTA, BO-BTOPbIX, B COOTBETCTBMU C MCMNO/Ib3OBAaHMEM MHe-
HUIM MeXXAYHAPOAHbIX MCNAMCKUX COBETOB, W, B-TPETbUX, B CBA3M C BO3HMKAIOLLMMMU
MeXAYHApPOAHbIMU MHBECTULUMOHHBIMUM CNOPaMMU.

Knrouesble cnoea: VICNaMCKMe KOHTPAKTbl, UCNaM, MeXAyHapoaHOoe Mpaso,
WHBECTULUMOHHOE NpPaBo

Ana yumuposaHua: Abagnxa M. KaK ncnamckme Kommepyecknme KOHTPaKTbI
NPUBHOCAT MCNaM B MEXAYyHapoAHOEe WMHBECTUMUMOHHOoe npaso? / M. Abaauxa. —
DOl 10.33184/vest-law-bsu-2025.26.6 // BecTHUMK WUHcTMTyTa npaBa bawKupcKkoro
rocyaapcreeHHoro yHmsepcuteta. —2025.—Ne 2. - C. 68-77.

Introduction. According to the Organization of Islamic Cooperation, there are
about 57 Islamic countries in the world today®. The relations of these states in the
international community have shown that today, investors or economic operators of
them are paying more attention to Islamic commercial contracts than ever before
[1]. This has caused international investment law to connect with Islam today
through Islamic commercial contracts [2], including financial and banking contracts.
Islamic commercial contracts can be divided into five groups: 1. Contracts based on

! Members of Islamic cooperation organization in March 2025 [Electronic resource]. URL:
https://www.oic-oci.org/ (accessed: March 3, 2025).
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purchase and sale; 2. Contracts based on partnership; 3. Contracts based on lease;
4. Contracts based on payment; 5. Other contracts.

Muslim and non-Muslim investors use these contracts in an international in-
vestment process in an Islamic country due to the usefulness of Islamic commercial
contracts in two ways: First, an Islamic commercial contract such as an Istisna con-
tract is concluded as the main investment contract between the investor and the
host country. Second, Islamic commercial contracts such as Tawarrug or Mudaraba
are concluded in line with a main investment contract?. The main point is that Islam-
ic commercial contracts, whether concluded as a main contract or as a secondary
contract in line with the main contract, ensure the presence of Sharia rules in the
international investment process [3]. In this article, in order to answer the main
question of how Islamic contracts introduce Sharia rules into international invest-
ment law, there are three hypotheses: 1. When international investors, both Muslim
and non-Muslim, refer to Islamic commercial contracts for an international invest-
ment, they should conclude these contracts taking into account Sharia principles. 2.
If international investors do not pay attention to the rules and principles of Sharia
when concluding international commercial contracts, this can undoubtedly lead to
international investment disputes. 3. Today, the Islamic world has established Islam-
ic or Sharia councils to reduce future disputes in international economic relations,
which can guide investors in concluding accurate commercial contracts based on
Sharia principles.

In line with the questions and hypotheses raised, present article consists of
five parts: The first part describes the types of Islamic commercial contracts that in-
vestors can use in the international investment process. The second part describes
the principles of Sharia in two axes: prohibited and permitted ones, which interna-
tional investors must apply to new Islamic contracts. The third part focuses on the
role of Islamic councils in international investment. the fourth part states that if Sha-
ria principles are not taken into account under Islamic contracts, international in-
vestment disputes can be raised in international arbitration centers. Finally, the fifth
part concludes.

Types of Islamic commercial contracts. International investors can use Islamic
commercial contracts within the international investment process in two ways: first,
investors conclude Islamic contracts as the main investment contracts and second,
sometimes they turn to Islamic investment contracts to advance the main invest-
ment contract, such as concluding an Islamic insurance contract (Takaful) with an
Islamic insurer to guarantee international investment process [4]. The noteworthy
point about Islamic contracts is that although Islamic contracts are based on a reli-
gious system, non-Muslim investors can also use this Islamic financial and commer-

2 Nicholas HD Foster. Islamic Commercial Law: An Overview [Electronic resource]. URL:
https://indret.com/wp-content/themes/indret/pdf/384 en.pdf (accessed: March 3, 2025).
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cial system [5]. In this section, | will divide these contracts in the following table

(see, table 1).

Table 1

Types of Islamic commercial contracts in Investment process
(Source: author’s investigation)

Types of Islamic
commercial con-
tracts

1. Islamiccontracts based on
selland purchase

Murabaha (cost plus)

Istisna (construction)

Salam (deferral of delivery)
Tawarrug (monetization)

Urbun (earnest money)

Inah (reverse purchase and sale)
Sarf (currency exchange)

2. Islamiccontracts based on
the partnership

Mudarabah (Profit Sharing)
Musharaka (Profit and Loss Sharing)

3. Islamiccontracts based on
the lease

ljara (leasing)
ljara bi shart Tamlik (rent with subsequent
sale)

4. Islamiccontracts based on
the payment

Wadiya (storage)
Wakala (agency)

5. Other Islamic contracts

Qard (interest-freeloan)
Kafala (guarantee)

Hiba (gift)

Ibra' (discount)

Mukasa (offset)

Rakhnu (pawn shop)

Principles of Shariah under international investment law. International inves-
tors should pay attention to the principles of Shariah when concluding Islamic com-
mercial contracts, because Islamic contracts are based on the principles of Shariah
[6]. Although these contracts have their own specificities and characteristics, in gen-
eral, two basic principles are considered by Shariah for all these contracts: first, neg-
ative principles and second, positive principles [7]. Negative principles mean princi-
ples that international investors should not follow them in concluding Islamic con-
tracts. If an Islamic contract is concluded without paying attention to the negative
principles, it will undoubtedly create challenges for the investment process. Positive
principles also mean principles that investors should follow in concluding an Islamic
contract. | divide these principles in the following table (see, table 2).
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Table 2

Common principles within Islamic commercial contracts
(Source: author’s investigation)

Prohibition of Riba (Interest): Thisis the cor-
Common principles in Islam- | Negative nerstone. Instead of receiving fixed interest
ic commercial contracts principles on loans, Islamic finance uses structures
based on profit sharing, rent or other permit-
ted arrangements [8].

Prohibition of Gharar (undue uncertainty):
Contracts must be clear, transparent and
free from ambiguity. Excessive uncertainty
regarding price, quantity or delivery time is
not allowed [9].

Prohibition of Maysir (speculative activities):
Islamic finance prohibitsgambling and exces-
sive speculation, focusing on real economic
activities and asset-related transactions [10].

Compliance with Shariah Principles: All fi-
Positive principles | nancial transactions must be reviewed by the
Shariah Supervisory Board to ensure compli-
ance [11].

Risk Sharing: Islamic finance promotes the
sharing of both profits and losses. This con-
trasts with conventional finance, where the
lender generally bears no risk otherthan the
risk of default by the borrower. Thisleads to
a more equitable distribution of wealth and
discouragesreckless behavior.

Role of Islamic councils in international investment process. Today, Islamic
councils play an important role in international economic relations. As | have stated,
international investors must conclude Islamic contracts in accordance with the prin-
ciples of Islamic law, but the point is that in many cases these investors have little or
no information about the principles of Sharia. Therefore, to prevent future interna-
tional disputes, Islamic councils have been established in the international commu-
nity to guide economic operators or investors in concluding Islamic contracts in cor-
rects framework. Currently, Islamic councils are present in the international com-
munity at three levels. The following table shows the different levels of these coun-
cils (see, table 3).
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Table 3

The levels of International Islamic councils (Source: author’s investigation)

International level, such as the Islamic Figh Acad-
emy of the Organization of Islamic Cooperation?
and the Accounting Organization for IslamicFinan-
cial Institutions Shariah Board*.

International Islamic councils

National level, such as the Shariah Advisory Coun-
cil of the Securities Commission of Malaysia, estab-
lishedin 1993°.

Banking Level — The Shariah Advisory Council of
Bank Negara Malaysia was established in May
1997 as the highest Shariah body for Islamicfinan-
cial institutions in Malaysia®.

International investors can seek advice from Islamic councils at any stage of
the international investment process. The most well-known of these councils are
currently the Islamic Figh Academy of the Organization of Islamic Cooperation and
the Shariah advisory council of Bank Negara Malaysia, which actively advise eco-
nomic operators, businessmen and international investors.

Islamic commercial contracts and international investment disputes. As |
have stated, the strict implementation of Sharia principles in Islamic contracts is
very important, and for this reason, Sharia councils play an active role in interna-
tional investment relations today [12]. However, the lack of attention to Sharia prin-
ciples can lead to international disputes. As in recent years, with the increasing use
of Islamic commercial contracts by international investors and the lack of careful at-
tention to the framework of Sharia principles in these contracts, international in-
vestment disputes have been referred to international arbitration centers. | will pre-
sent four prominent examples that have been raised in recent years in line with Is-
lamic contracts in the table below (see, table 4).

? The International Islamic Figh Academy, 2025 [Electronic resource]. URL: https://iifa-
aifi.org/en (accessed: March 3, 2025).

4 For more information about this  organization refer to, URL
https://www.iasplus.com/en/resources/topics/islamic-accounting (accessed: March 3, 2025).

> For more information about the council see, URL:
https://www.sc.com.my/development/icm/shariah/members-of-the-shariah-advisory-council (ac-
cessed: March 3,2025).

® Bank Negara. Summary of The Shariah Advisory Council of Bank Negara Malaysia (SAC) Ruling
on Implementation of New Features of Selland Buy Back Agreement (SBBA), 16 July 2024 [Electronic
resource]. URL: https://www.bnm.gov.my/-/sacbnm-239-mtg-ruling (accessed: March 3, 2025).
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International investment disputes based on Islamic commercial contracts

(Source: author’s investigation)

International Islamic contract | Parties to Arbitration Year
investment dispute centers
disputes Murabaha Middle East Dubai Interna- 2020
Financing Bank v Asian tional Arbitra-
Dispute Conglomerate tion Centre (DI-
AC)
Sukuk Default Persian Gulf co- | London Court of 2021
Case operation coun- | International
cil Sovereign Arbitration
Wealth Fundv. (LCIA)
European Inves-
tors
Istiasna SaudiArabian Saudi Centre for 2022
Construction developervs Commercial Ar-
Contract Turkish contrac- | bitration (SCCA)
tor Arbitration
Centre
Takaful UAE Insured vs. | Abu Dhabi Glob- 2023
Insurance Omani Corpo- al Market Arbi-
Dispute rate Client tration Centre

The common point among these international investment disputes is that
they are all based on a lack of attention to Islamic principles. In effect, one party to
the investment process has claimed that the other party has not adhered to the
principles of Sharia under the relevant commercial contract [13]. In other words,
one of the parties has violated the Islamic principles incorporated in the Islamic
commercial contract.

Conclusion. Today, the use of Islamic commercial contracts in the internation-
al investment process has increased. International investors, especially in Islamic
states such as the Arab countries of the Persian Gulf (Saudi Arabia, the United Arab
Emirates, Qatar, Kuwait, Oman and Bahrain) or Southeast Asian states such as Ma-
laysia and Indonesia, use Islamic contracts as the main investment contract or a sec-
ondary one. In economic and investment relations between the host state and in-
ternational investors, Islamic contracts bring Islam into international investment law
in three common ways. First, when international investors and the host state con-
clude an Islamic commercial contract. In this regard, the parties to international in-
vestment must pay attention to Islamic principles, including negative principles,
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namely the prohibition of Riba, the prohibition of Gharar and the prohibition of
Maysir, as well as positive principles, namely the compliance of the contract with
the dimensions of Sharia and the principle of risk sharing in the investment process.
Second, when international investors refer to international Islamic councils to con-
clude international commercial contracts in correct framework. In fact, international
investors want to know how to consider a logical framework based on the Sharia
principles for Islamic commercial contracts. In this direction, Islamic councils play a
very important role in the international investment process. The third is when the
parties to an international investment process have not paid attention to the Islamic
dimensions or Sharia principles in the Islamic commercial contract and an invest-
ment dispute has arisen. The parties refer this dispute to the dispute resolution cen-
ters. In this regard, to resolve the dispute, the arbitrator refers to the Islamic princi-
ples to see on what basis a valid Islamic contract is concluded or may also use the
opinions of international Islamic councils such as the Academy of Figh of the Organi-
zation of Islamic Cooperation. Therefore, given the situation, the arbitrator in an in-
ternational investment dispute also refers to Islamic principles.
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